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MMMMMMk^ 



AflMmicTpaTHBEHd npHMyc: 




B yKpa'iHCbKiM npasoBiii Hayu,i ao u,boro nacy Bi/iCBirnnDBani/iCfj ni/ime ok- 
peMi CTopoHi/i a/^MiHicTpari/iBHoro npi/iMycy, po6i/ini/icfi noBepxHGBi cnpo- 
6i/i noB'fisaTi/i fx m'dk co6ohd Knaci/i(piKai4iMHi/iM posno/^inoM, cni/ipanDHi/icb 
Ha fl,opo6oK pociMCbKi/ix /^ocni/iHi/iKiB y liIm ranyai. Cbo'i Bfiacni, yKpa'iHCbKi 
KOHLienTya/ibHi pospodKM, 9iKi oxonntOBani/i 6 npau,i He ni/iuie pociMCbKMx 
(paxiBLi,iB, ane m HayKOBLi,iB eBponeMCbKoro piBH9j, /loci ne npoBOfl,i/ini/ic9i. 
YKpaiHa me lu/i9jxom npaBOBoro po3Bi/iTKy, ni/iHiMaeTbC9j HOBa xbi/i/i9j pe- 
(f>opMyBaHH9j afl,MiHicTpaTi/iBHi/ix Bi^Hoci/iH, OT>Ke, aKjyanbHicTb reMi/i 
aMMiHicTpari/iBHoro npi/iMycy aacBi/iHye Hi/i3Ka hobi/ix npobneM 



Irop KPHBomra 

Maricxp (J)i;ioco(})u, 
cxy^eHT 3a cnei^ia/iLHicTio 

«npaB03HaBCTB0» 

HaBHajiLHO-HayKOBoro 
incTHTyry saoHHoro 
xa AHCTaHLi,iHHoro HaBnaHHH 
HaLi,ioHajiLHo'i aKaACMii 
BHyrpiuiHix cnpaB YKpamH 



ITepeAyciM Heo6xiAHO Bcxano- 
BHTH Micij;e nocnyr 3 b^khtth sa- 
xoflie aAMmicTpaTHBHoro npHMy- 
cy B ranysi nydninnoro npaBa y 
SB'nsKy 3 nepexo^OM YKpamH na 
GBponeHCbKi cxaHflapxH ny6nm- 
HHX BiAHOCHH Mm Aep)«aBOK) i 
iHflHBiflOM. Afl»ce BHacni^OK ij;bo- 
ro nepexoAy ochobhc saBflaHHii 
ny6i[mHo"i BnaflH 6yR0 BHSHaneHe ne hk sacxocyBaHHii flep)4ca- 
BOK) BiflHOCHO iHAHBiAiB sara/ibHHx npHHi^HniB aAMmicxpa- 
xHBHoro ynpaBniHHil, a HaAaHHH oco6aM aAMmicxpaxHB- 
HHX nocnyr y c(J)epi nydnmnoro aAMmicxpyBaHHH. Hocxae 
nHxaHHH npo cyxnicxb saxo^iB npHMycy, hkI sacxocoByioxbCH 
B xofli BHKOHaHHH Aep:acaBOK) CBoix (J)yHKi;iH, ocKuibKH i^i sa- 
xoAH BHSHanaioxbCH B:ace HOpMaMH ne xuibkh ny6i[mHoro, 
ane H npHBaxHoro npaBa. HpH ij;bOMy saKOHOAaBeuib Bcxano- 
BHB, mo ny6niHHHH inxepec Mae cnyryBaxH npHBaxHHM 
ij;ii[iiM, HKi ysroA^yioxbCH is cycninbHHMH noxpe6aMH. SBiflCH 
BHHHKae Apyra npodneMa, mo noniirae y BCxanoBneHHi Micij;ii 
nocnyr, noB'^sannx is sacxocyBannHM npHMycoBHx saxo^iB, 
HKi Ha^aioxbCH Aep)«aBOK) cycninbcxBy saranoM, a ne OKpe- 
MHM npHBaxHHM oco6aM, xo6xo y BHSHaneHHi poni a^Mi- 
HicxpaxHBHoro npHMycy b ranysi nydninnoro npaBa. 

OcKinbKH aAMinicxpaxHBnnn npHMyc b ra^xysi ny6i[iHnoro 
npaBa BHnnKae na ocnoBi aflMinicxpaxHBnoro npnMycy b ra- 
nysi aAMinicxpaxHBnoro npaBa, Bnpimennii sasnanenoi 
npo67[eMH noxpe6ye BCxanoBnennn cyxi aAMinicxpaxHBnoro 
npHMycy, nj;o BO^noHac SBy)«ye o6'eKx fl0C7[iA:acennH: Bi^ 
ananisy a^MinicxpaxHBnoro npHMycy b ranysi nydninnoro 
npaBa saranoM cniA nepenxn flo ananisy a^MinicxpaxHBnoro 
npHMycy b ranysi aAMinicxpaxHBnoro npaBa soKpeMa. U,e 
xpexH npo6i[eMa, s hkok) cxHKaexbCii flocniflnHK, kohh naMa- 
raexbCH BHsnannxn cyxnicxb aflMinicxpaxHBnoro npHMycy b 
yKpaincbKOMy npaBi. 3i CKasanoro BHnnHBae, nj,o nepmonep- 
roBe saBflannii - flocniAHXH, hk ny6nmmm inxepec Mae cny- 
ryBaxH npHBaxnnM i^iniiM nijx nac sacxocyBannn npHMyco- 
BHX saxo^iB y xo^i SAincnennn Aep:«caBOK) CBoix a^Minicxpa- 
XHBHHX 4)ynKu;iH. 

nocxaBnene saBflannn peanisyexbCH nepm sa Bce nepes 
npHSMy xnyManennn nopMaxHBno-npaBOBHx aKxiB y nayKO- 
BHX AOpo6Kax yKpaincbKHx i sapy6i:acnHx (J)axiBi;iB. FonoB- 
HHM A^epenoM jijiK 6yAb-iiKoro ananisy b raiiysi npaBa BHCxy- 
naioxb HHnni nopMaxHBno-npaBOBi aKxn. TaK, b YKpami npa- 
BOBy 6asy a^h a^MinicxpaxMBnoro npnMycy cxBopioioxb ABa 
KOAeKCH i AeKiubKa inninx o4)ii^iHnHx flOKyMenxiB, sasnane- 
nnx nn^iCHe. Ha npeBenHKHH }4cai[b, floci ne icnye noBnnx 
AflMinicxpaxHBnoro Ko^eKcy n AflMinicxpaxHBno-npou;ecy- 
anbnoro Ko^eKcy, HKi oxonniOBann 6 Bci BiAnoBi^ni Bi^nocn- 
nn B flep)4caBi. Ixnio (J)ynKu;iK) noKH BHKonyioxb Ko^eKC Yk- 
painn npo a^MinicxpaxHBni npaBonopymennn, npHnnHXHH 
nj;e 7 rpyann 1984 p., i Ko^eKC aflMinicxpaxHBnoro cyAonnn- 
cxBa YKpainn, npHnnnxnii 6 nnnnH 2005 p., s BiflnoBiAnnMH 
SMinaMH i flonoBnenniiMH. Bonn perynioioxb dinbmicxb nn- 
xanb, noB'nsannx is sacxocyBann^M a^MinicxpaxHBnoro npn- 
Mycy, xofli HK pemxa perynioexbCH OKpeMHMH saKonaMH, nan- 
Ba)Ki[HBimHMH cepeA hkhx e saKonn «npo MLr[iu;iio» bijx 
20.12.1990 p. i «npo npaBOBHH pe:acHM na^SBH^annoro cxany» 
bIa 16.03.2000 p., xa HncnennnMH niflsaKonnnMH aKxaMH. 

Y BixHHsnHnin npaBOBin nayi^i saranbnoxeopexHHni 
npo6i[eMH aflMinicxpaxHBnoro npHMycy BHCBixnioioxb nnnie 
A. T. KoMSiOK i T. O. KonoMoei^b. Ko:acen s nnx ony67[iKyBaB 
MOHorpa(J)iK) na i^io xeMy, a T. O. KonoMoei^b nanncana ui,e n 
AeKinbKa cxaxen. Monorpa4)iii A. T. KoMSiOKa Mae nasBy 
«3axoflH aflMinicxpaxHBnoro npHMycy b npaBOOxoponnin 
Ainnbnocxi Miniuiri: nonnxxn, bh^h xa opranisauiinno-npa- 
bobI nnxannn peai[isau,ri» i e nepmoio ny6i[iKau;ieK) nofli6no- 
ro poAy B YKpaini. Y u;bOMy nonnrae "li ocnoBna u,innicxb, 
npoxe Bona Mae nepeBa»cno BiAOMnnn xapaKxep, xo6xo 
npncBHHena npodneMaM ^innbnocxi opraniB Bnyxpimnix 
cnpaB. B yKpaincbKin npaBOBin nayu,i BceoxonnioiOHHH xa- 



paKxep Mae nnnie Monorpa(J)iH T. O. KonoMoei^b «AAMini- 
cxpaxHBnnn npHMyc b nydninnoMy npaBi YKpainn: xeopin, 
AOCbIa xa npaKXHKa peanisai^ii», y hkIh aBxop AOBoni no- 
cni^OBno i cncxeMaxnnno BHKnana nnxannn, noB'iisani is 
cyxnicxK) a^MinicxpaxHBnoro npnMycy, xopKnyBmncb i nns- 
kh npaKxnnnnx noi[0>Kenb. 

npoxe i^H Monorpa(J)iH Mae i neAoniKn, ronoBnnM s hkhx e 
BHKOpncxannn npai^b BHK7[K)Hno pocincbKnx aBxopiB, nes- 
Ba)KaK)HH na jxocbijx eBponencbKnx npaBnnKiB y i^in c(J)epi. 
BnKopHCxannn npau,b FerenH cxanoBnxb bhhhxok, ane Bonn 
ne noB'nsani is npo6i[eMOK) na^annn nocnyr y ranysi 
ny67[iHnoro npaBa, ocKinbKn cxocyroxbCH nnnie BHsnanennn 
saranbnnx npHnu;HniB flep)KaBnoro ynpaBninnii. C(J)opMyi[b- 
OBani na *ix ocnoBi i^ini aflMinicxpaxHBnoro npnMycy 6ymi 
BHsnaneni T. O. KonoMoei^b 6es ypaxyBannn noBnx saKono- 
flaBHHx ni^xo^iB (cxaxxH «moAO nnxannii BHsnanennn Mexn 
a^MinicxpaxHBnoro npnMycy b nydninnoMy npaBi Yk- 
painH»). Ox»ce, Mexa aAMinicxpaxHBnoro npnMycy 6yi[a bhs- 
nanena neK) b nepexiflnnn nepioA posBHXKy Bix^nsniinoro 
saKonoAaBCXBa, xoMy cyxnicxb noBoro niflxoay, hkhh nonH- 
rae b na^anni aep^caBOK) nocnyr y ranysi ny6i[iHnoro npaBa, 
ne snanmna BncBixnennH y ii Monorpa4)ii. 

Y noAanbmnx npau;Hx flocniAnni^i BflanocH spodnxn neBni 
KpoKH B i^bOMy nanpHMKy. OcKinbKn Bona nocniflOBno 30- 
onpai^bOByBana K7[acH(J)iKai^iK) noTR9ij(m pocincbKnx K)pH- 
cxIb s ypaxyBannHM nnnnoro saKono^aBCXBa (cxaxxH «moAO 
flou,ii[bnocxi cncxeMnoro niflxo^y npn floci[ifl)Kenni no- 
xeni^iany aAMinicxpaxHBnoro npnMycy b ny6niHnoMy npaBi 
YKpainH»), ii yBara socepeAnnacH na nomyKy noBnx nono- 
)Kenb, neodxi^nnx j\r^ xaKoi K7[acH(J)iKau;ii (cxaxxH «FenesHC 
xa ocnoBni npiopnxexni nanpiiMn AOKxpnnanbnoro jxocmjx- 
»cennH nydninnoro npaBa hk nopMaxHBnoi ni^cxaBn a^Mini- 
cxpaxHBnoro npHMycy»). OcKinbKn xaKi no7[0)Kennii ne 
MO)Kna 6yjio snanxn y npai^nx Ferenii, Bona SBepnynacH ao 
no7[o:«cenb aaBnboro pnMCbKoro npaBa, Bcedinnoro aochIa- 
)KennH hkhx xaK i ne npoBena. 

Ox)Ke, neo6xiflno BHKopncxaxn b hkocxI fl)Kepei[ xaKO)K 
npai^i s Knacnnnoro pHMCbKoro npaBa i Knacnnnoi eBponen- 
cbKoi npaBOBoi 4)inoco(J)ii, hkI MaK)Xb sacaAnnnnn i 
cneu;ia>r[bnHH xapaKxep, nj,o6 ninpnie BncBixnnxn nnxannn 
BnnnKnennii aAMinicxpaxHBnoro npnMycy i noro noAanb- 
moro posBHXKy. 

B HKOcxi jxyKQ^QR sacaji,nHHoro xapaKxepy BHKopncxani: 1) 
tpynxoBna npau;ii Bix^nsnnnnx Bnennx O. A. niflonpnnpn- 
ropn xa G. O. XapnxonoBa «PHMCbKe npaBO», HKa a^bho cxa- 
na KnacnnnnM niApynnnKOM y i^in c(J)epi; 2) «Mexa4)isHHni 
nanana Bnennn npo npaBO» iMManyuia Kanxa, npncBiineni 
posrnHfly pHMCbKoro npaBa b mnpoKOMy Kynbxyponorinno- 
My KonxeKcxi. Kanx nocxaBHB na nepme Micuie KaxeropiK) 
«npHBaxnHH inxepec», ocKinbKn caMe na nbOMy tpynxyexbCH 
saKonoAaBCXBO i npaBO, hhm saKnaB niABannnn (J)i7[OCo4)ii 
npaBa hk caMOCxinnoi flnci^nnninn. J\o yBarn bshxo i npai^i 
noro naH6i[H»CHHx nocniAOBnnKiB, a caMe: P. lUxaMMnepa 
(1856-1938), P. (i)on Monn (1799-1875), K. T. BenbKepa 
(1790-1869), O. Bepa (1817-1895), O. K). nixanii (1802- 
1861), P. 4)on Fnencxa (1816-1895), hkI pospodnnn nonnxxn 
npaBOBoi Aep}KaBH. A^iace ii 4)opMyBannii b cynacnin YKpaini 
Bifl6yBaexbCH na ocnoBi no>r[0)Kenb, nepeBa:acno pospo6ne- 
nnx i^hmh yK npaBnnKaMn. 

Y HKOcxi fl)Kepe7[a cnei^ianbnoro xapaKxepy dyna BHKopnc- 
xana Monorpa(J)iii BiflOMoro Bix^nsnnnoro AOCniflnnKa 
pHMCbKoro npaBa npo(J)ecopa M. ^. FlepraMenxa «^I,oroBop- 
nan neycxoHKa n nnxepec b phmckom h coBpeMennoM rpa>K- 
flancKOM npaBe», HKa BHCBixi[K)e ponb npHBaxnnx inxepeciB 
y npaBOBiflnocnnax, nj,o Mann Micuie sa ^aBnbopHMCbKHx 
HaciB, y 6inbm BysbKOMy nayKOBOMy nnani. AKxyanbnicxb 
i^iei npai^i nonnrae b xoMy, nj;o M. ^. FlepraMenx (1866-1932) 
noeflnaB flocniA^KennH poni npnBaxnnx inxepeciB y pnMCb- 
KOMy npaBi, jxt ocnoBnoK) KaxeropieK) 6yB nydninnnn inxe- 
pec, i B cynacnoMy npaBi, ^e npnBaxnnn inxepec e ocnoBOK) 
saKonoflaBCXBa i npaBa. Konu,enu,iH npHBaxnoro inxepecy 



na7[e)KHXb pHMCbKOMy K)pHCxy ^OMiu,iK) Ynbniany. B no- 
AanbmoMy ni^ BnpasnnKOM npHBaxnoro inxepecy b pnMCb- 
KOMy npaBi posyMinH npaBOBy cninbnoxy, Konu,enu,iK) hkoi 
pospo6HB pHMCbKHH K)pHCx i 4)inoco(i) FI,HUiepon. I^eii npa- 
BOBoi cninbnoxH nHrna b ocnoBy nonnxxn npaBOBoi Aep:«ca- 
BH, HKe y XIX cxonixxi c(J)opMyBa7[OCH y npai^Hx niMei^bKHx 
K)pHCxiB - nocniAOBnHKiB iMManyuia Kanxa. 

J\R9i nopiBnnnnH b hkocxI inmoro ^^cepena cnei^ianbnoro 
xapaKxepy dyna BHKOpncxana npai^H cynacnoro AOcniAnnKa 
I. n. AnflpyniKa «KaxeropiH «inxepec» y KoncxnxyqinnoMy 
npaBi: nonnxxii i SMicx», hkhh ananisye ponb inxepecy b 
cynacnnx yMOBax nepes npnsMy sacxapinnx pa^nncbKHx 
A^cepen i xBOpiB K. MapKca xa O. Enrenbca, BiAniyKyronn 
caMe B nnx CBixornHflni opienxnpn j\r^ SMiu;nennH cynac- 
noro npaBOBoro cycninbcxBa, u],o ranbMye i posyMinnn, i 
BnpoBaA^cennn Koni^eni^ii pos6yAOBH npaBOBoi ^ep^caBH 
B YKpaini. 

J\rr ananisy KonKpexnnx bh^Ib aflMinicxpaxHBnoro npn- 
Mycy 6yRVL BHKOpHCxani Bci na^Bni b YKpaini noci6nHKH i 
cxaxxi, nj,o cxocyEOXbCH u,iei xeMn: 1) flBa noci6nHKH nifl 
nasBOK) «AflMinicxpaxHBna BiflnoBiflanbnicxb)) (o^nn s nnx 
nanncannn T. O. KonoMoei^b, a Apyrnn B. K. KonnaKOBHM); 
2) cxaxxH O. KpHBenKa «K)pHAHHna npnpo^a a^Minicxpa- 
xHBno-nonepefl^KyBanbnnx saxoAiB»; 3) cxaxxH O. KynemoBa 
«3acxocyBannii aflMinicxpaxHBnoK) ci[y)K6oK) MLr[iu,ii npnMy- 
COBHX saxofliB npnnnnennH npaBonopymenb». 

3arajibHi4M aHa/iis npuis/iycy 
nK npasoBoro qeMiua 

mo6 sposyMixH cyxnicxb 6y3b-iiKoro npaBOBoro iiBHnj,a, 
nepm sa Bce neo6xiflno AOcniAnxn noro b icxopHnnin nepc- 
neKXHBi. 3 i^iei xohkh sopy nandinbme snanennn flUH nac Ma- 
K)Xb caMe nornHAH Knacnnnnx pnMCbKnx K)pHCxiB, ocKinbKH 
Bonn saKnanH (J)ynflaMenx cynacnoi npaBOBoi Kynbxypn. Mn 
MaeMO H inmi npn^nnn SBepnyxncn j\o nnx. Flo-nepme, 
BixHHsnnna npaBOcnaBna Kynbxypa n^e s naciB pei^eni^ii 
pHMCbKoro npaBa BisanxieK) BHKOpncxoBye pHMCbKi npa- 
bobI Kanonn y Bnyxpimnbou,epKOBnHx npaBOBi^nocnnax, 
n^o saKpinneno y BiAnoBiflnnx i^epKOBnnx ycxaBax. FI,eH 
(J)aKx npOMOBHCxo roBOpHXb npo xe, m,o ahh nei xapaKxepna 
MOpanbno-npaBOBa ouiinKa npnMycy caMe s ornn^y na noro 
Bi^noBi^nicxb hh neBiflnoBiji,nicxb nopMaM pHMCbKoro npa- 
Ba. Flo-flpyre, s nacy npnnnHxxH noBoro FI,HBinbnoro Ko^eK- 
cy YKpainn, hkhh e naHBa)Ki[HBimHM nicnH KoncxHxyu,ii 
npaBOBHM aKxoM, Kanonn pHMCbKoro npaBa saKpinnnncH b 
HKOcxi nanyK)HHx y)Ke na npaBOBOMy piBni. FI,e ni^mxoBxye 
nac AO xoro, m,o6 posi6paxHCH b cyxnocxi nonnxxn 
«aflMinicxpaxHBnHH npHMyc», HKe BHKOpncxoByexbCH b 
pHMCbKin npaBOBin Kynbxypi xa npaBOBin xpaAm^ii. 

FoBOpHHH npo A^epena npaBa, pHMCbKi K)pHCXH sasnana- 
im, m,o Bono tpynxyexbCH ne cxinbKn na Bo:«ciH Boni, CKinb- 
KH na BiflnoBiflnocxi npaBOBHx npnnnciB npnpoflnoMy npa- 
By, HKe posyMinocH hk yocodnennn saranbnoro cxany 
KOCMinnoi rapMonii y BcecBixi i npoxncxaBHiwocH cycninb- 
noMy xaocy. Bnacne Ka)KyHH, ixni nornHfln sacBiflnyBaim 
naniBni Hsnnnm^bKi yHB/iennH xnx naciB. Bi^noBi^no ao nnx 
saranbnHM npnni^nnaM cnpaBe^nHBOCxi MaK)Xb niAKopK)Ba- 
XHCH OAnaKOBOK) MipoK) i 6orH, i Rmj\vL. npoxe pHMCbKi npa- 
bobI nornHflH 6yi[H nacxinbKH flocKonani, m,o b noAanbmoMy 
snaxoAHHH sacxocyBannn naBixb ni^ nac Bnpimennn 
BisanxincbKHMH npaBnnKaMn MannoBHx i neMannoBHx cy- 
flOBHx cnopiB, HKi Ma/m b xoMy HHCni n Bnyxpimnbou,epKOB- 
nnn xapaKxep, ocKinbKH Aocnrnennn oco6hcxhx i Ma- 
xepianbnnx 6i[ar ne cxaBHnocH sa Mexy flinnbnocxi, HKy npo- 
Ba^nna y cycninbcxBi i^epKBa, a xoMy s ii 6oKy sanepenenb ne 
BnnnKano. TaKHM nnnoM, Kini^eBOK) MexoK) sacxocyBannn 
npnMycy b pHMCbKOMy npaBi y Bci nacn noro icnyBannn 6y- 
RO BiAnoBnennH y CBixi Mnpy, rapMonii xa snaroAn s MexoK) 
neAonym,ennH CBaBoni, 6esnaAy xa xaocy. 

AflMinicxpaxHBnnn npHMyc b pnMCbKOMy npaBi BnnnKaB 
ne nepes neo6xiflnicxb cxBOpennn cncxeMH rapanxin y c4)epi 
floxpHMannn sodoB'Hsanbnnx Bi^nocnn (60 6yAb-HKHH npn- 
Myc Biflnocno oci6 Mir SAiHcnK)BaxH nnme cy^), a nepes na- 
HBnicxb npo6i[eM, noB'nsannx s ynopn^KyBannHM cncxeMH 
SBHHaHnnx penoBHx npaB. Ha AyMKy pHMCbKnx K)pHCxiB, 
cxpyKxypa npaBa Bnacnocxi nepe^daHana npaBO BOnoAinnii, 
KopncxyBannn i posnopHA:acennH, ane spemxoK) noro nep- 
BnnnoK) ocnoBOK) BHCxynano npaBO BOnoAinnn, HKe, CBoeK) 
neproK), tpynxyBanocH na npaBi penoBoro nociflannii. HpaBO 
noci^annH BHsnananocii iiK npaBO oco6h na BOnoAinnn 
6yAb-HK0K) na^BnoK) b nei pinnK), aokh ne Bcxynnxb y cnny 
saKonnnn BHpoK cy^y s u,boro npnBO^y, nesai[e>Kno bI^ cno- 
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co6iB "li Ha6yTTH, hkI MornH 6yTH hk saKOHHHMH, xaK i nesa- 
KOHHHMH. OeHOMCH nociAaHHH HK caMOCTmHoro npaBOBoro 
mcTHxyry nonHraB y xoMy, mo (J)aKTHHHe BOnoAiHHH pinnio, 
HKe tpyHTyBanocH na 4)aKTi, a ne na npaBi, Bce )k OAep)KyBa- 
no npaBOBHH saxHCT. SbIach BHnnHBae, mo aAMmicxpaTHBHa 
BiflnoBiflanbHicTb nacTynana ne sa nopymeHHii penoBHx 30- 
6oB'H3aHb, a sa nopymeHHH BcxaHOBneHHx aAMmicxpaTHB- 
HHX npHHi^HniB noci^aHHH peneH, to6to sa caMOcy^. 

TaKHM HHHOM, aAMmicTpaxHBHHH npHMyc He MaB xapaK- 
xepy i^mecnpHMOBaHoro BonbOBoro sacxocyBaHHH Aep:aca- 
BOK) CBoro BnnHBy na BHSHaneHHx oci6 s mctoio (J)opMyBaH- 
HH B HHX ncBHoi noBCAmKH, a SHaxoAHBCH B pyKax npHBax- 
HHX oci6, HKHM flcpiacaBa naAana noBHOBa)KeHHH saxHiqaTH 
"ixni penoBi npaBa caMOCxmHO ao MOMCHxy cy^OBoro 
BHpimeHHH Bcix cnipHHx nHxanb, 6esnocepeAHbo noB'nsa- 
HHX s BHHHKHeHHHM y HHX HpaB Ha pcni. 

BiiSHaneHHsi 

aAMlHicTpaTHBHoro nprnviycy 

B yKpamcbKm HpaBOBm Hayu;i icnyioxb ^Ba BHSHaneHHii 
aAMmicxpaxHBHoro HpHMycy. Hepme s hhx Hai[e)KHXb T. O. 
KonoMoei^b, HKa BHxoAHna s xoro, hj;o b pHMCbKOMy npaBi 
(hkhj,o posrnHAaxH Horo hk CHCxeMy npaBa, a ne hk naBnanb- 
ny flHCUiHniiiHy) ne icnyBano uojj,iny npaBa na npHBaxne i 
nydninne, xoMy npn posm^Ai mIci^h b nbOMy aAMinicxpaxHB- 
noro npHMycy «AOcniA:acyBaxH nydninne npaBO cniA y noro 
cniBBiflnomenni, BsaeMO^ii is npHBaxnHM». AflMinicxpaxHB- 
nnn npHMyc cmjj, posmiiAaxn b mnpoKOMy i BysbKOMy cenci. 
y BysbKOMy cenci «aAMinicxpaxHBnHH npHMyc - neranbna 
MO}Ki[HBicxb ynoBHOBa)KeHHx flep^KaBnnx opraniB (oci6) 
sji,iHcniOBaxH ncBni flii nj,OAO o6Me)KennH npaB, CBo6ofl i 
inxepeciB oci6 (aAMinicxpaxHBnnn npHMyc y cy6'eKXHBH0My 
posyMinni, hj;o icnye nop^a s aflMinicxpaxHBnnM npnMycoM 
B o6'eKXHBnoMy posyMinni rk cyKynnicxb npaBOBHx nopM, 
HKi BHsnanaioxb saca^H noro icnyBannH)». 

Ox:«ce, T. O. KonoMoei^b cxaBnxb BHsnanennn a^Minicxpa- 
xHBnoro npHMycy b o6'eKXHBnoMy posyMinni b sa>r[e)Knicxb 
Bifl noro BHsnanennn b cy6'eKXHBnoMy posyMinni i npn u,b- 
OMy posrnHflae noro BHKniOHno b neraxHBnoMy acneKxi, hk 



o6Me»cennH inxepeciB, npaB i cbo6oa rpoMaA^n. O^naK sas- 
na^HMO, njio b pnMCbKOMy npaBi aAMinicxpaxHBnnn npnMyc 
posrnHflaBCii b nosnxHBnoMy acneKxi i posyMiBCii hk pe- 
anisai^in oco6oio CBoro npaBa na saxncx noci^annH CBoix pe- 
nen. JIjik SAincnennn i^boro saxncxy neo6xiflno 6yi[0 oxpn- 
Maxn a^MinicxpaxHBny nocxanoBy y (J)opMi inxepAHKxy Bifl 
oci6, HKa sanMaioxbCH AOcy^OBHM cni^cxBOM, a na cxaflii bh- 
Konannn Mo:acna 6yno o6xoahxhch i 6es flonoMorn Aep:acaBH. 
IJ,e roBopnxb npo xe, nj;o cm^ Bnecxn KopeKXHBH i y Bnsna- 
nennn aflMinicxpaxHBnoro npHMycy b o6'eKXHBnoMy po- 
syMinni, ocKinbKH Bono perynioe ne nnnie npaBOBi nopMH, 
nj;o cxocyioxbCH Aep:acaBnHx noca^OBHx oci6, ane n npaBOBi 
nopMH, HKi Maioxb BiflnomennH flo npou,eAypH npnBaxnoro 
BHKonannn. 

y mnpniOMy cenci aAMinicxpaxHBnnn npnMyc, na AyMKy 
T. O. KonoMoeuib, - «u;e ocodnnBnn, KOMnneKcnnn, noni- 
cxpyKxypOBannn, o6'eKXHBno neodxiflnnn xa odyMOBnennn 
pisnoBHfl flep^caBno-npaBOBoro npnMycy, BHsnaneni nop- 
MaMH ny6niHnoro npaBa cnocodn o(J)ii^iHnoro (J)isHHnoro 
a6o ncHxinnoro BnnHBy ynoBnoBa)KenHx flep)KaBnHx op- 
raniB BHKonaBHoi BnaAH, b fleHKHx BnnaflKax cyAAiB, noca^o- 
BHX cyAOBHx oci6, a b ^e^KHx Bnna^Kax i rpoMaACbKHx 
o6'eAHanb na CBi^OMicxb xa noBeAinKy (})isHHnHx xa lopn- 
flHHnnx oci6 naBixb Bcynepen "ix Boni xa 6a:acannK) y BnrnHfli 
oco6hcxhx, MannoBHx, opranisai^innnx o6Me:«cenb "ixnix 
npaB, CB060A xa inxepeciB y Bnna^Kax B^nnennn i^hmh oco- 
6aMH npoxnnpaBnnx flinnb (aflMinicxpaxHBnnx npaBonopy- 
menb) a6o b yMOBax naflSBH^annnx o6cxaBHn b Me:acax ok- 
peMoro eKonoMinnoro, cnponj;enoro, onepaxHBnoro a^Mini- 
cxpaxHBnoro npOBaA:acennH sam^ ^ocHrnennn 6araxoacne- 
Kxnoi pexponepcneKXHBnoi MexH». 

Ox:ace, aAMinicxpaxHBnnn npnMyc saranoM BHsnanaexbcn 
B paMKax npaBOCBi^OMOCxi xa npaBOBoi noBe^inKn hk o^nn 
s Mexo^iB npaBOBoro peryniOBannii, o^nn si cnoco6iB npa- 
BOBoro BnnHBy na npaBOBiflnocnnn. OcKinbKH npaBOBa no- 
Be^inKa CKnaAaexbCH s npoxnnpaBnoi xa nenpoxnnpaBnoi, 
floi^inbno snoBy BnoKpeMHxn y npaBOBOMy BnnHBi nosnxHB- 
nnn xa neraxHBnnn acneKxn. Ha^aiOHH ocnoBnoro snanennn 
nosHXHBnoMy acneKxy npaBOBoro BnnnBy, T. O. KonoMoei^b 



snoBy saKonoMipno BHsnanae noro nepes neraxHBnnn, 
ocKinbKH, na "li AyMKy, Bin SAincnioexbCH y BnrnHfli oco6hc- 
XHX, MannoBHx, opranisau;iHnHx o6Me)Kenb npaB, CBo6ofl xa 
inxepeciB oci6. 

npoxe B i^bOMy BHsnanenni, na Bi^Miny Bifl nonepe^Hbo- 
ro, c4)epa sacxocyBannn a^MinicxpaxHBnoro npHMycy cnpa- 
BeflUHBO posniHpena (nopiBniino s phmcbkhm npaBOM) na 
Biflnocnnn, nj,o ne Maioxb na Mexi npaBOBe peryniOBannH 
cxaxycy pen en, a cxocyioxbCH npaBOBoro peryniOBannH so- 
6oB'iisanb. OcKinbKn naBixb kohh peni posrnHflaioxbCii 
BiflnoBiflno ao Bcix KanoniB pHMCbKoro npaBa ne nnnie hk 
peni, HKi cnpHHMaioxbCH na aoxhk (xinecni), ane n hk peni, 
HKi na floxHK ne cnpnnMaioxbCH (desxinecni), y nnnimnix 
yMOBax peu;enu,ii pnMCbKnx npaBOBHx nonnxb ocodncxi 
MannoBi xa neMannoBi Biflnocnnn b i^HBinbnoMy npaBi no- 
CHXb ne penoBHH, a so6oB'Hsai[bnHH xapaKxep. O^naK xona 
aflMinicxpaxHBne npaBO b cynacnin npaBOBin nayu,i posrnH- 
flaexbCH nepes npnsMy i^HBinbnoro npaBa, na mok) AyMKy, 
penoBHH xapaKxep Bi^nocnn, HKi perynioioxbCH a^Minicxpa- 
xHBnHM npaBOM, Bce o^no s6epiraexbCii, ocKinbKn a^Mini- 
cxpaxHBnnn npHMyc y)Ke ne o6Me)KyexbCii saxo^aMH a^Mi- 
nicxpaxHBHoi BiflnoBiflanbnocxi, a BKnionae b ce6e i saxo^n 
aji,MinicxpaxHBnoro nonepe^^cennH xa npnnnnennH npaBO- 
nopymenb. 

ToMy e aKxyanbnHM i 6inbm panne BHsnanennn A. T. Kom- 
siOKa (nesBa:acaK)HH na xe, nj;o Bono dyno nepepodnene T. O. 
Koi[OMoeu,b), sriflno s hkhm «aAMinicxpaxHBnHH npHMyc - 
u;e sacxocyBannn Bi^noBi^nnMH cy6'eKxaMH ^o oci6, rki ne 
nepe6yBaK)Xb b ix niAnopHflKyBanni, nesane^cno Bi^ Boni xa 
6a:acannH ocxannix nepeAdanennx a^MinicxpaxHBno-npaBO- 
BHMH nopMaMH saxofliB BnnHBy Mopanbnoro, MannoBoro, 
oco6HCxicnoro xa inmoro xapaKxepy s Mexoio oxoponn 
cycninbnnx Bi^nocnn, nj,o BnnnKaioxb y c(J)epi Aep:«caBnoro 
ynpaBninnn, nwiixoM nonepefl)Kennii i npnnnnennii npaBO- 
nopymenb, noKapannn sa "ix BHHnennH». 

npo osnaKH a^MinicxpaxHBnoro npHMycy, kki BHsnana- 
K)Xb Horo Mici^e y npaBOBin cncxeMi xa noro ponb y Me- 
xanisMi npaBOBoro peryniOBannii, nnxanxe y nacxynnoMy 
noMepi «npaBOBoro xH:acnH» 
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